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INTRODUCTION

On March 4, 1965, the Texas Legislature enacted the Mineral Interest Pooling Act' (MIPA), which became effective on August 29, 1965.
MIPA has been amended twice since its enactment, most recently
when it was codified in 1977.2 There is no doubt in my mind that
extensive thought and effort went into the creation of MIPA; however, I believe the legislators could not have contemplated the effect
MIPA would have on horizontal drilling in urban areas, more particularly, the Newark East Field (the Barnett Shale). Although I am not
opposed to the legislators taking action to modify MIPA to address
horizontal drilling in urban areas, or even adopting a horizontal well
MIPA statute, I believe the Texas Railroad Commission (RRC) can
effectively apply MIPA, as written, to horizontal drilling in the Barnett Shale, and still preserve the objectives of MIPA.
This Article will (1) address the brief history of MIPA to help understand why MIPA was enacted, (2) identify the purpose of MIPA,
introduce the requirements necessary to invoke MIPA, and define
some limitations restricting the use of MIPA, (3) review all MIPA applications regarding the Barnett Shale which have been granted or denied to determine how the RRC has applied MIPA to horizontal
drilling in the Barnett Shale, and (4) identify specific issues found in
the Barnett Shale MIPA orders and the Examiners' proposal for decisions which I believe the RRC has misapplied MIPA, and suggest how
the current MIPA can be properly applied to horizontal drilling in the
Barnett Shale while maintaining the purpose and objectives of MIPA
when it was originally enacted.
II.

WHY WAS

MIPA

NECESSARY?

In 1919, the RRC adopted the first spacing rules requiring producing wells to be drilled certain distances from other producing wells
and from any unleased property lines. In addition to the spacing
1. Act of Mar. 4, 1965, 59th Leg., R.S., ch. 11, §§ 1, 2(a), 1965 Tex. Gen. Laws 24
(current version at TEX. NAT. RES. CODE ANN. §§ 102.001-.112 (West 2009)).
2. Id.
3. TEXAS RAILROAD COMMISSION, OIL AND GAS CIRCULAR No. 11 (Nov. 26,
1919). See generally 1 W. SUMMERS, THE LAW OF OIL AND GAS § 86 (1954).
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rules, the RRC adopted the first density rule in 1953, which required a
certain number of acres to be attributable to each well drilled.' If the
spacing and density rules were strictly enforced the mineral owners of
small tracts would be unable to produce the minerals under their tract
unless they pooled their interest with a larger tract. In order to pool
interests in oil and gas, the small tract owner and other tract owners
would have to enter into a pooling agreement. If an agreement could
not be reached, the small tract owner would be left without the ability
to produce the minerals under his tract.
In an effort to protect the small tract owner who was unable to
enter into a voluntary pooling agreement with a larger tract owner,
the State of Texas treated every mineral interest owner, except owners
of small tracts that were voluntarily subdivided,' as having the right to
drill a well regardless of the size of the tract.6 For those small tract
owners that had the right to drill, the RRC would issue an exception
to the spacing or density rules.' However, granting the exception for
the small tract owner presented a difficult problem for the RRC-how
much oil or gas should each well be permitted to produce?
Consistent with the State's effort to protect the small tract owner,
the RRC refused to limit the production to only the oil or gas beneath
the small tract.' The RRC reasoned that if the amount of production
was limited to the amount of oil or gas under the small tract, then it
would likely be uneconomical for the small tract owner to drill a well
because the cost to drill the well would likely exceed the potential
amount of recovery.9 On the other hand, the RRC recognized the
unfairness of permitting the small tract owner to produce the same
amount of oil or gas as the large tract owner, so the RRC adopted
proration formulas, known as allowables, for each well drilled in a
particular field."o
Until 1961, a common proration formula for gas wells created by
the RRC was a one-third to two-third formula." The one-third to
4. Marshall, Dick, RRC Spacing & Density Rules: Where You Can Drill Wells,
How Many Acres You Need, and How You Can Get Around Those Requirements, Oil
& Gas Regulation In Texas Presented by Scott, Douglass & McConnico, L.L.P., May
11, 2007, at 7.
5. A tract of land will be considered to be voluntarily subdivided, thus denied
any exception to spacing or density rules, if (1) the tract was created after the discovery of oil or gas near the subject tract, or (2) the tract was subdivided by an oil and gas
lease, or (3) the tract was subdivided with the intent to circumvent the spacing rules.
6. Ernest E. Smith, The Texas Compulsory Pooling Act, 43 TEX. L. REV. 1003,
1004 (1965).
7. Robert E. Hardwicke & M. K. Woodward, Fair Share and the Small Tract in
Texas, 41 TEX. L. REv. 75, 81 (1962).
8. Smith, supra note 6, at 1004.
9. See R.R. Comm'n v. Humble Oil & Ref. Co., 193 S.W.2d 824, 832 (Tex. Civ.
App.-Austin 1946, writ ref d n.r.e.).
10. Smith, supra note 6, at 1004.
11. Hardwicke & Woodward, supra note 7, at 81.
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two-third formula meant that one-third of the total field allowable
would be divided among all of the wells in that particular field and
two-thirds of the total field allowable would be divided among all of
the wells on an acreage basis.1 2 Oil wells were generally allocated using a one-half to one-half ratio." These allocations proved very
favorable to the small tract owner because much of the allocation
formula was on a per well basis. Therefore, regardless of the amount
of acreage the mineral owner owned, the small tract owner would be
able to produce far more minerals than what laid directly beneath
their tract. The RRC continued this favorable treatment until the allocation formula was first challenged in Atlantic Refining Co. v. Railroad Commission.14

In Atlantic Refining Co., the appellants sought to invalidate the onethird to two-third proration formula adopted by the RRC.15 The appellants presented evidence indicating that under the one-third to
two-third proration formula, an owner of a 0.3-acre tract, who obtained an exception to the spacing and density rules, would be able to
produce 200 times more gas per acre than an owner of a 320-acre tract
(the size of the standard proration unit in the Normanna Field at that
time).16 The Texas Supreme Court held that the one-third to twothird proration formula was an unreasonable basis to prorate gas production; thus the proration formula was deemed invalid." Further,
the Court held that the one-third to two-third proration formula did
not provide each producer in the Normanna Field an opportunity to
produce their fair share of the gas from the reservoir because small
tracts, which were granted spacing and density exceptions, would ultimately drain more than their fair share, thus leaving less gas in the
reservoir for the larger tract owners." Although the Court in Atlantic
Refining Co. recognized that the RRC had the sole authority to make
the rules regulating production and creating proration formulas, the
Court did suggest that the RRC create a proration formula "which
will conserve the gas in the field and at the same time be fair and just
to all parties without depriving any of them of his property."19
As a result of Atlantic Refining Co., the RRC created new proration
formulae, the most common formula used was an acreage-based allocation.20 The result of this new proration formula was devastating to
most small tract owners. Although the RRC continued to recognize
the right of small tract owners to drill a well to produce the minerals
12.
13.
14.
15.
16.
17.
18.
19.
20.

Id. at 81-82.
Id.
Atl. Ref. Co. v. R.R. Comm'n, 162 Tex. 274, 346 S.W.2d 801 (1961).
See id.
Id. at 803.
Id. at 811.
Id.
Id. at 812.
Smith, supra note 6, at 1006.

https://scholarship.law.tamu.edu/txwes-lr/vol17/iss1/2
DOI: 10.37419/TWLR.V17.I1.1

4

Blackwell: Forced Pooling Within the Barnett Shale: How Should the Texas Min

2010] FORCED POOLING WITHIN THE BARNETT SHALE

5

under their tract by issuing exceptions to spacing and density rules,
the new formula made it almost impossible for small-tract owners to
drill profitable wells without entering into voluntary pooling agreements with larger tracts. If the owners of the larger tracts chose not to
pool their interests with the owners of the smaller tracts, the largetract owners could drill a well and drain small adjacent tracts without
compensating the small-tract owners. As a direct response to the
harsh results Atlantic Refining Co. had on the small-tract owners, the
Texas Legislature created MIPA to protect the small-tract owners
from being denied the opportunity to pool their interest with largetract owners who would otherwise drain the minerals from beneath
the small-tract owner's land.
III. ANALYZING THE STATUTE
If one simply opens the Texas Natural Resources Code to Sections
102.001 through 102.112 and begins reading, that person, as most do,
may soon determine that MIPA is more complicated than it appears.
The Texas MIPA differs from all of the other states' compulsory pooling statutes because the Texas statute was drafted to force mineral
interest owners to exhaust all efforts to voluntarily pool their interests
before invoking MIPA.2 1 This emphasis has led scholars to suggest
that MIPA is an Act to encourage voluntary pooling, not an Act that
empowers the RRC to force unwilling property owners to pool their
interests. 22 Nevertheless, if all voluntary pooling efforts have been exhausted, MIPA authorizes the RRC to force willing and unwilling
mineral interest owners to create a pooled unit in accordance with the
requirements and limitations of the statute. 23
Although this Article is not an attempt to decipher the meaning of
every requirement and limitation of MIPA-many well-written papers
have already provided such guidance 2 4 -it is necessary to discuss the
drafter's intended purpose of MIPA at the time the statute was
drafted and to introduce the requirements and limitations of MIPA to
give a general background of the statute as written.
A.

The Intended Purpose of MIPA

In addition to the Texas legislators' need to protect the small-tract
owners from being drained by larger adjacent tracts as discussed in
Section II of this Article, the drafters also provided evidence of the
purpose of MIPA in Section 102.011 by stating "for the purpose of
avoiding the drilling of unnecessary wells, protecting correlative
21. Id. at 1009.
22. Id.
23. See TEX. NAT. RES. CODE ANN. § 102.011 (West 2009).
24. See, e.g., Smith, supra note 6; Frank Douglass & H. Philip Whitworth, Jr.,
PracticeBefore the Oil and Gas Division of the Railroad Commission of Texas, 13 ST.
MARY's L.J. 719 (1982).
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rights, or preventing waste" the RRC shall establish forced pooled
units in accordance with the provisions of MIPA.2 5
The first purpose is to avoid the drilling of unnecessary wells. The
drilling of unnecessary wells is economic waste and leads to production in excess of reasonable market demand.2 6 To avoid small-tract
owners from being forced to commit economic waste and drill additional wells to drain the minerals under its small tract, minerals which
are already capable of being drained by a well on an adjacent tract,
the legislators empowered the RRC to force pool certain tracts and
compensate the interest owners within the drained area proportionately. The legislators' intent was to enable the RRC to establish
pooled units comprised of tracts which would be drained by the subject well in an effort to prevent the adjacent smaller tracts from drilling unnecessary wells to protect their minerals from being drained.
The second stated purpose is to protect correlative rights. Correlative rights provide each mineral interest owner within a common reservoir the right to produce a fair share of oil or gas from that
particular reservoir, but requires that each obtain that fair share in a
manner that does not deprive others from obtaining their fair share
and in a manner that does not injure that reservoir.2 7 Texas legislators
intended to insure that the small tract owners would be able to participate in their fair share of production, despite the fact it may be uneconomical to drill a well. Furthermore, the Texas legislators wanted
to insure that the large tract owner could not simply drain the minerals under the small tract without giving the small tract owner the opportunity to participate by pooling its interests with the tract that is
draining the small-tract.
The third stated purpose is to prevent waste. Waste has been defined as the ultimate loss of minerals.28 The legislators intended
MIPA to promote the drilling of wells in an effort to prevent physical
waste of the minerals. The legislators foresaw a small-tract owner
wanting to drill a well on the tract to produce minerals, but without
having sufficient acreage to create a proration unit, the small tract
owner could not drill an economical well. If the well is likely to be
uneconomical, the small tract owner would not drill the well, which
may lead to physical waste. The legislators wanted to promote the
small tract owner who wanted to drill a well to actually drill and produce the minerals under the land. The only way to promote such drilling would be to permit the small tract owner to force pool additional
acreage to give the small tract owner enough acreage to drill an eco25. § 102.011.
26. E.g., Browning Oil Co. v. Luecke, 38 S.W.3d 625, 633 (Tex. App.-Austin
2000, pet. denied).
27. Id.
28. Gulf Land Co. v. Atl. Ref. Co., 134 Tex. 59, 70, 131 S.W.2d 73 (1939).
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nomical well. The legislators wanted to encourage drilling to prevent
physical waste.
At the time MIPA was drafted, it appears that the Texas legislators
intended MIPA to (1) prevent economic waste by preventing small
tract owners from drilling unnecessary wells to develop their minerals,
(2) enable small tract owners that are being drained to participate in
their fair share of the minerals being produced from other tracts, and
(3) encourage drilling wells to prevent the ultimate loss of minerals
that would otherwise not be developed.
B.

Requirements to Invoke MIPA

Section 102.011 grants the RRC the authority to create a MIPA unit
when certain requirements are satisfied.2 9 The statute provides:
When two or more separately owned tracts of land are embraced in
a common reservoir of oil or gas for which the commission has established the size and shape of proration units, whether by temporary or permanent field rules, and where there are separately owned
interests in oil and gas within an existing or proposed proration unit
in the common reservoir and the owners have not agreed to pool
their interests, and where at least one of the owners of the right to
drill has drilled or proposes to drill a well within the existing or
proposed proration unit to the common reservoir, the commission,
on the application of an owner specified in Section 102.012 of this
code and for the purpose of avoiding the drilling of unnecessary
wells, protecting correlative rights, or preventing waste, shall establish a unit and pool all of the interests in the unit within an area
containing the approximate acreage of the proration unit within an
area containing the approximate acreage of the proration unit,
an oil well or 640
which unit shall in no event exceed 160 acres for
acres for a gas well, plus 10 percent tolerance. 30
Although only a single sentence, this statute provides many elements
that must be satisfied before the RRC has authority to grant a MIPA
application. The elements established by this provision are: (1) two
or more separately owned tracts, (2) lying within a common reservoir,
(3) for which field rules have been established, (4) where separately
owned interests in oil and gas are within an existing or proposed proration unit, (5) the interest owners have not agreed to voluntarily pool
their interests, and (6) at least one interest owner has drilled or proposes to drill a well within the proration unit.3 1
Section 102.013 provides an additional requirement that the applicant must satisfy before the RRC has authority to grant a MIPA application-the applicant must make a fair and reasonable offer to
29. § 102.011.
30. Id.
31. Id.
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voluntarily pool before submitting a MIPA application. 3 2 This provision separates the Texas forced pooling statute from all other states,
and, as stated above, has led commentators to label this Act as an act
to encourage voluntary pooling, rather than a forced pooling statute.

C.

Limitations Imposed by MIPA

In addition to the requirements identified in Subsection B above,
MIPA has expressed limitations prohibiting the use of MIPA in certain instances:
1) Section 102.003 provides that MIPA is not applicable to reservoirs discovered and produced before March 8, 1961,34 the date
of the Atlantic Refining Co. v. Railroad Commission case dis-

cussed in Section II of this Article.
2) Section 102.011 limits the size of a MIPA unit to no larger than
160 acres for oil or 640 acres for gas, plus ten percent tolerance,
despite the size of a standard proration unit in the applicable
field."
3) Section 102.014 provides that a tract with sufficient acreage to
create a proration unit in the applicable field cannot invoke
MIPA to pool its interest with another tract that has sufficient
acreage to create a proration unit.3 6
4) Section 102.018 states that the RRC only has the authority to
pool acreage that "reasonably appears to lie within the productive limits of the reservoir."
5) Section 102.004 provides that MIPA does not apply to lands
owned by the State of Texas.
The manner in which the statute is written appears to require the
RRC to create a MIPA unit in accordance with the statute so long as
the requirements are satisfied and the limitations are not violated.3 9
Has the RRC complied with authority granted by MIPA and properly
applied the requirements and limitations provided in MIPA to applications in the Barnett Shale? To adequately answer this question, we
must analyze the MIPA applications that have been filed regarding
MIPA units within the Barnett Shale.

32.
33.
34.
35.
36.
37.

38.

TEX. NAT. RES. CODE ANN.

Smith, supra note 6, at 1006.
TEX. NAT. RES. CODE ANN.

§ 102.011.
TEX. NAT. RES. CODE ANN.
TEX. NAT. RES. CODE ANN.
TEX. NAT. RES. CODE ANN.

§ 102.013 (West 2009).
§ 102.003 (West 2009).
§ 102.014 (West 2009).
§ 102.018 (West 2009).
§ 102.004 (West 2009).

39. See § 102.011.
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IV. MIPA

APPLICATIONS

9

WITHIN THE BARNETr SHALE

Since the Barnett Shale was discovered on October 15, 1981,40 there
have been six MIPA applications which have been ruled on by the
RRC regarding the Barnett Shale.4 ' However, all six RRC orders
have been issued since July 7, 2007.42 In order to understand how the
RRC has applied MIPA to applications filed for proposed MIPA units
in the Barnett Shale, it is necessary to review all six applications and
analyze the RRC's reasoning for each order.
A.

The Application of Tribble Hill Ltd. (Tribble/Ada Morris
Unit Well No. 7)

Devon Energy Operating Co., L.P., (Devon) became the operator
of a vertical well that was completed in 1993.43 The well was drilled
under the terms of an oil and gas lease covering 644.74 acres, but was
assigned to a 164.74-acre proration unit. 44 In December of 2006, Tribble offered to voluntarily pool its interest in a 1.979-acre tract with the
interest owned by Devon and various overriding royalty interest owners to create a forty-acre proration unit surrounding the vertical
well. 4 5 The voluntary offer was denied by Devon, and Tribble filed a
MIPA application to force pool the interests within the proposed 40acre proration unit.4 6
Devon did not oppose the application. The overriding royalty interest owners appeared as protesters, but did not offer a direct case opposing the application.4 7 The RRC concluded that the offer to
voluntarily pool made by Tribble was a fair and reasonable offer because it was made on the same basis as the other owners within the
proration unit.4 8 The RRC also concluded that the 1.979-acre tract
was productive acreage lying within the productive limits of the Barnett Shale. 49 Furthermore, the RRC concluded that it was necessary
to force pool the 1.979-acre tract to protect the correlative rights of
40. Tex. R.R. Comm'n, Barnett Shale Field Data, http://www.rrc.state.tx.us/datal
fielddata/barnettshale.pdf (last visited June 18, 2010).
41. See Tex. R.R. Comm'n, Mineral Interest Pooling Act Index, http://www.
rrc.state.tx.us/meetings/ogpfd/ogpomipalmipaindx.php (last visited June 18, 2010).
42. See Tex. R.R. Comm'n, Application of Tribble Hill Ltd., Pursuantto the Mineral Interest Pooling Act for the Devon Energy Operating Co., L.P. ADA Morris Unit
Well No. 7, Newark, East (Barnett Shale) Field, Wise County, Texas, Docket No. 090248455 at 4 (Oil & Gas Div. July 17, 2007), available at http://www.rrc.state.tx.us/
meetings/ogpfd/ogpomipa/9-48455-mfe.pdf (final order granting application).
43. Id. at 2.
44. Id.
45. Id.
46. Id.
47. Id. at 1.
48. Id. at 3.
49. Id.
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Tribble."o Consequently, the RRC approved the Tribble's application
and created a 40-acre MIPA unit."
B.

The Application of Finley Resources, Inc. (Finley)/
East Side Unit

Finley leased approximately 82.97 acres within a subdivision in Fort
Worth, Texas. Chesapeake Exploration, LLC, Dale Resources, LLC,
and Dale Property Services, LLC, held leases on approximately 7.63
acres within the same subdivision. 5 2 However, approximately twentyeight lots within the subdivision, totaling 5.7 acres, remained
unleased.
Finley wanted to drill a horizontal well to produce the minerals
under the subdivision, but the unleased tracts hindered its development plan.54 First, because the unleased tracts were scattered
throughout the subdivision, there was not a path the wellbore could
traverse that was not within 330 feet of an unleased tract. Thus, Finley
would have been forced to obtain an exception to the spacing rules.55
Secondly, Finley argued that even if a spacing exception was granted,
the drilling of any wellbore would be too circuitous and Finley would
risk traversing an unleased tract, resulting in a trespass. 56 Finley made
one last attempt to lease the unleased lots by sending a final offer
letter that provided the lot owner three options: (1) lease their minerals to Finley; (2) participate as a carried working interest owner in the
drilling and completion of the well to be drilled within the subdivision;
or (3) farmout the minerals to Finley. When Finley's final offers were
ignored, Finley submitted a MIPA application to force pool all interests within a 96.32 acre pooled unit."
In the proposal for decision, the Examiners stated that MIPA has
generally been interpreted "to favor small tract owners who are being
pooled against their will or who are seeking to muscle-in to a larger
unit."" The Examiners also stated that because the Barnett Shale
field rules provide for twenty-acre optional proration units, Finley had
sufficient acreage to drill its own well without the need to force pool
50. Id.
51. Id.
52. Tex. R.R. Comm'n, Application of Finley Resources, Inc., for the Formation of
a Unit Pursuantto the Mineral Interest Pooling Act for the Proposed East Side Unit,
Newark, East (Barnett Shale) Field, Tarrant County, Texas, Docket No. 09-0252373 at
2 (Oil & Gas Div. May 14, 2007), available at http://www.rrc.state.tx.us/meetings/
ogpfd/ogpomipa/FinleyOriginalPFD05-12-08.pdf (proposal for decision) [hereinafter
Finley Proposal].
53. Id.
54. Id.
55. Id. at 13.
56. Id.
57. Id. at 13-14.
58. Id. at 8.
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unwilling tract owners. 5 9 Furthermore, the Examiners commented
that a MIPA application should not be a vehicle to avoid obtaining
spacing exceptions, and although difficult, Finley would be able to
drill a horizontal well with the acreage they have leased if they were to
obtain necessary spacing exceptions.6 0 Ultimately, the Examiners recommended denying Finley's application because Finley did not prove
the forced pooled unit was necessary to avoid the drilling of unnecessary wells, protect correlative rights, or prevent waste.6 '
After reviewing the evidence and listening to oral arguments, the
Commission decided to grant Finley's MIPA application, and instructed the Examiners to prepare an amended proposal for decision
recommending how the interests should be pooled. 62 The amended
proposal for decision removed the Examiner's earlier recommendations regarding limiting MIPA applications for the benefit of the small
tract owners, and instead focused on how the unleased interest owners
would share in the costs and proceeds attributable to the well drilled
in the forced pooled unit.6 3 The Examiners recommended that the
unleased tract owners' interest be pooled as one-fifth royalty interest
and four-fifths working interest, proportionately reduced by the size
of the pooled unit, with all drilling and completing costs, without a
risk penalty, paid out of the working interest.6 4
In addition to recommending the method in which the unleased interest owners would be pooled, the amended proposal for decision
indicated that pooling the unleased interest owners would afford the
interest owners within the unit the right to produce their fair share of
the minerals underlying the unit and avoid drilling unnecessary wells.
Thus, the Examiners recommended approval of the MIPA application.6 5 The Commission granted Finley's application and adopted the
findings and conclusions of the amended proposal for decision.6 6
59. Id. at 9.
60. Id. at 9-10.
61. Id. at 9.
62. Tex. R.R. Comm'n, Application of Finley Resources, Inc., for the Formationof
a Unit Pursuantto the Mineral Interest Pooling Act for the Proposed East Side Unit,
Newark, East (Barnett Shale) Field, Tarrant County, Texas, Docket No. 09-0252373 at
2 (Oil & Gas Div. Aug. 5, 2008), availableat http://www.rrc.state.tx.us/meetings/ogpfd/
ogpomipa/FinleyAmendedPFDlssued08-05-08.pdf (amended proposal for decision)
[hereinafter Finley Amended Proposal].
63. See id. at 3-7.
64. Id. at 8-9.
65. Id. at 12-13.
66. Tex. R.R. Comm'n, Application of Finley Resources, Inc., for the Formation of
a Unit Pursuant to the Mineral Interest Pooling Act for the Proposed East Side Unit,
Newark, East (Barnett Shale) Field, Tarrant County, Texas, Docket No. 09-0252373 at
1 (Oil & Gas Div. Aug. 25, 2008), available at http://www.rrc.state.tx.us/meetings/
ogpfd/ogpomipa/FinleySignedFinalOrder.pdf (final order granting application) [hereinafter Finley Final Order].
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The Application of XTO Energy Inc. (XTO)/Rosen Heights Unit

XTO leased about 93% of 262.19 acres in a subdivision in Tarrant
County, Texas.67 XTO offered the unleased interest owners $2,400
bonus, 25% royalty, four-year primary term, and no surface use.68 In
the proposal for decision, the Examiners recommended that the Commission deny the proposed MIPA unit because the offer was not fair
and reasonable, and the proposed well would not drain the entire
unit.6 9
The Examiners believed the offer was not fair and reasonable because "it would be reasonable for an unleased mineral interest owner
to reject an offer which significantly undercuts the bonus payments
paid within the last six months to other individuals participating in the
unit."70 The average bonus for all participating tracts in the proposed
unit was $5,715.33, which is more than twice the bonus XTO offered.
XTO argued that because of the decline in the market, the offer was
consistent with the current market conditions. 72 Furthermore, XTO
argued that the high average of bonus money was skewed by a $17,711
per acre bonus XTO paid to lease a large tract within the proposed
proration unit from the City of Fort Worth via a public bidding
process.
The Commission concluded that XTO's offer was fair and reasonable and approved the 262.19-acre unit, except for a 7.66 acre tract in
which the Commission determined that the proposed well could not
drain.7 4 The Commission ordered the unleased owners to be treated
as one-fourth royalty interest owners as of the effective date of the
MIPA order, and three-fourths working interest owners, zero percent
risk penalty, the production expenses to be paid out of the working
interest.
67. Tex. R.R. Comm'n, Application of XTO Energy, Inc. Pursuantto the Mineral
Interest Pooling Act for the Proposed Rosen Heights 262.192045 Acre Pooled Unit,
Well No. 1H, Newark, E. (Barnett Shale) Field, Tarrant County, Texas, Docket No. 090261375 at 2 (Oil & Gas Div. Mar. 23, 2009), available at http://www.rrc.state.tx.us/
meetings/ogpfd/ogpomipa/9-261375-mjh.pdf (proposal for decision) [hereinafter Rosen Heights Proposal].
68. Id. at 3.
69. Id. at 5.
70. Id. at 7.
71. Id. at 6.
72. Id. at 3.
73. Id.
74. Tex. R.R. Comm'n, Application of XTO Energy, Inc. Pursuantto the Mineral
Interest Pooling Act for the Proposed Rosen Heights 262.192045 Acre Pooled Unit,
Well No. 1H, Newark, E. (Barnett Shale) Field, Tarrant County, Texas, Docket No. 090261375 at 1 (Oil & Gas Div. Aug. 18, 2009), available at http://www.rrc.state.tx.us/
meetings/ogpfd/ogpomipa/9-61375-mjh.pdf (final order granting application) [hereinafter Rosen Heights Final Order].
75. Id. at 3.
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D.

The Application of Grenadier Energy Partners,LLC
("Grenadier")/ Whiteside Unit No. 1H

Grenadier owned an undivided 53% working interest in a 313.06acre tract (the Bower Tract), and EOG Resources Inc. (EOG) owned
the remaining undivided 47% working interest in the Bower Tract.7 6
EOG created a 145.62-acre voluntary pooled unit, known as the
Whiteside Unit, which included 58.36 acres of the Bower Tract.
Grenadier's interest in the 58.36 acres included within the boundaries
of the Whiteside Unit was not pooled.
EOG completed the Whiteside Unit No. 1H, which was an oil well,
on March 29, 2009.79 Grenadier offered to pool their interest within
the Whiteside Unit with EOG as a carried working interest, with an
eight percent risk penalty.so EOG refused Grenadier's offer and
countered by offering Grenadier the option to participate in the well
without being carried by EOG." Grenadier declined EOG's counteroffer, and submitted a MIPA application to force pool Grenadier's
undivided 53% interest in the 58.36 acres with the other interests already included in the pooled unit.8 2
Soon after the MIPA application was submitted, EOG requested
that the Barnett Shale field rules be amended to establish 40-acre
standard proration units for oil wells, with optional 20-acre proration
units." Grenadier, who was not an operator of a well within the Barnett Shale at the time EOG requested the amendment, was not provided notice of the requested change.8 4 When the RRC adopted the
requested amendments, Grenadier claimed they were subject to the
original 320-acre proration units, not the amended 40-acre proration
units, because they were not provided notice of the requested
change." To further support Grenadier's argument that MIPA was
applicable, Grenadier argued that a regular drilling location was not
available on the 58.36-acre tract because of its irregular shape.8 6
The Examiners recommended that the MIPA application be denied
based on the language of the MIPA statute which provides that a min76. Tex. R.R. Comm'n, Application of Grenadier Energy Partners, LLC for Formation of a Pooled Unit Pursuant to the Mineral Interest Pooling Act for the EOG
Resources, Inc., Whiteside Unit No. 1H Well, Newark, East (Barnett Shale) Field, Mon-

tague County, Texas, Docket No. 09-0262864 at 5 (Oil & Gas Div. Aug. 27, 2009),
availableat http://www.rrc.state.tx.us/meetings/ogpfd/ogpomipa/9-62864-jmd.pdf (proposal for decision).
77. Id. at 3.
78. Id.
79. Id.

80. Id. at 5.
81. Id.
82. Id.

83. Id. at 3-4.
84. Id. at 4.
85. Id. at 5-6.
86. Id.

Published by Texas A&M Law Scholarship, 2022

13

Texas Wesleyan Law Review, Vol. 17 [2022], Iss. 1, Art. 2

TEXAS WESLEYAN LAW REVIEW

14

[Vol. 17

eral owner who owns sufficient acreage to obtain a drilling permit cannot utilize MIPA to force into an existing proration unit." The
Examiners indicated that based on the amended proration rules, 58.36
acres was sufficient to drill a well without the need to force pool with
adjoining acreage. 88 The Examiners further noted that Grenadier actually owned an interest throughout the entire 313.06-acre tract, not
just the 58.36 acres included in the Whiteside Unit, which far exceeded the amount of acreage needed to drill a well based on 40-acre
proration units. 89 The Examiners disagreed with Grenadier's argument that the amended field rules did not apply to them because of
lack of notice, and in fact, stated that notice was not required because
Grenadier was not a current operator in the field.9 0 The Commission
adopted the Examiners' recommendation and denied the MIPA
application.9 1
E.

The Application of XTO Energy Inc.,/Steel "A" Unit

XTO leased approximately 97% of 312.90 acres in a subdivision in
Tarrant County, Texas.9 2 Of the 312.90 acres in the subdivision, 9.64
acres remained unleased. 93 XTO offered the unleased interest owners
three options: (1) lease their minerals to XTO; (2) participate as a
carried working interest owner in the drilling and completion of the
well to be drilled within the subdivision; or (3) farmout the minerals to
XTO.9 4 After XTO received no response from the unleased owners,
XTO applied for a 312.90-acre MIPA unit.9 5
In the proposal for decision, the Examiners denied XTO's proposed
unit for three reasons. 96 First, the Examiners stated that there were
regular locations to drill a well within the boundaries of the proposed
MIPA unit.9 7 The Examiners explained that the unleased tracts posed
87. Id. at 6.
88. Id. at 6-7.
89. Id. at 6.
90. Id. at 7.
91. Tex. R.R. Comm'n, Application of GrenadierEnergy Partners,LLC for Formation of a Pooled Unit Pursuant to the Mineral Interest Pooling Act for the EOG
Resources, Inc., Whiteside Unit No. 1H Well, Newark, East (Barnett Shale) Field, Montague County, Texas, Docket No. 09-0262864 (Oil & Gas Div. Jan. 12, 2010), available
at http://www.rrc.state.tx.us/meetings/ogpfd/ogpomipa/9-62864-jmd-000.pdf (final order denying application).
92. Tex. R.R. Comm'n, Application of XTO Energy, Inc., for Creation of a Force
Pooled Unit Pursuantto the Mineral Interest PoolingAct for Its Texas Steel "A" Unit,
Well No. 1H, Newark, East (Barnett Shale) Field, Tarrant County, Texas, Docket No.
09-0260202 at 4 (Oil & Gas Div. Nov. 20, 2008), available at http://www.rrc.state.tx.us/
meetings/ogpfd/ogpomipa/9-60202.jmd.pdf (amended proposal for decision) [hereinafter Texas Steel "A" Proposal].
93. Id.
94. Id. at 4-5.
95. Id. at 2.
96. Id. at 11.
97. Id.
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no significant barrier to XTO's drilling of a well within the proposed
unit; thus, unlike the Finley proposal, XTO was not in danger of unintentionally trespassing onto the unleased tracts.9 8
Second, there was no proof that the proposed well would "effectively and efficiently" drain the entire unit.99 XTO demonstrated that
the entirety of the proposed unit was "likely" to be drained." However, "likely drainage" was not enough for the Examiners who insisted
that a MIPA well had to "effectively and efficiently" drain the entire
proposed MIPA unit."o1
The third reason the Examiners gave for recommending the denial
of the MIPA application was that they believed XTO intended to drill
multiple wells within the proposed MIPA unit.102 The Examiners explained that since the forced pooled tracts would not be effectively
and efficiently drained by the proposed well, additional wells would
need to be drilled to accomplish this task.10 3 It appears that the Examiners believed that if multiple wells would be drilled in the MIPA unit,
then the additional wells were considered unnecessary.
The Commissioners reviewed the Examiners' proposal and agreed
that XTO should be denied its MIPA application.1 04 However, the
Commissioner's order provided only one reason for denying the
MIPA application.10 The Commissioners denied XTO's MIPA application because XTO had a regular location available to drill a well
within the boundaries of the proposed MIPA unit. 0 6 The Commission's order expressly removed all references to the phrase "effective
and efficient drainage" and references in the proposal for decision regarding the intent to drill multiple wells.107
F. The Application of XTO Energy Inc., / Steel "B" Unit

XTO leased about 90%of 270.88 acres in a subdivision in Tarrant
County, Texas.108 XTO again offered the unleased interest owners
98. Id. at 12.
99. Id. at 11.
100. Id.
101. Id.
102. Id. at 11.
103. Id. at 15.
104. Tex. R.R. Comm'n, Application of XTO Energy, Inc., for Creation of a Force
Pooled Unit Pursuantto the Mineral Interest Pooling Act for Its Texas Steel "A" Unit,
Well No. 1H, Newark, East (Barnett Shale) Field, Tarrant County, Texas, Docket No.
09-0260202 at 2 (Oil & Gas Div. Feb. 9, 2010), available at http://www.rrc.state.tx.us/
meetings/ogpfd/ogpomipa/9-60202.jmd 000.pdf (final order denying application)
[hereinafter Texas Steel "A" Final Order].
105. Id. at 1-2.
106. Id.
107. See Id.
108. Tex. R.R. Comm'n, Application of XTO Energy, Inc., Pursuantto the Mineral
Interest Pooling Act for the Proposed Texas Steel "B" Pooled Unit, Newark, E. (Barnett Shale) Field, TarrantCounty, Texas, Docket No. 09-0261248 at 2 (Oil & Gas Div.
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three options: (1) enter into an oil and gas lease; (2) participate as a
carried working interest owner in the drilling and completion of the
well to be drilled within the subdivision; or (3) farmout the minerals to
XTO.10 9 When XTO received no response from the unleased mineral
owners, XTO proposed a 270.88-acre MIPA unit.110
The Examiners recommended denying the MIPA application for
the same three reasons as expressed in the XTO/Steel "A" proposal
for decision."' 1 First, there was a regular location available; second,
the MIPA well would not "effectively and efficiently" drain the unit;
and third, XTO intended to drill multiple wells.112 However, unlike
the XTO/Steel "A" MIPA application, the Examiners recommended
reforming the boundaries of the proposed MIPA unit to equal 500 feet
on all sides of the proposed wellbore.113
Similarly to the Steel "A" MIPA order, the Commissioners removed all references to "effective and efficient drainage" and references to the intent to drill multiple wells.' 14 However, the
Commissioners agreed with the Examiners' recommendation to reform the proposed MIPA unit, and denied the MIPA application as to
the remaining acreage.'" 5 Consequently, the Steel "B" MIPA unit
contained only the acreage located within 500 feet of all sides of the
proposed wellbore.
V.

HAS THE RRC COMPLIED WITH MIPA REGARDING
APPLICATIONs FILED IN THE BARNETr SHALE?

As stated earlier in this Article, it can be difficult to apply laws that
were written without contemplating unforeseen circumstances. I believe the RRC has been directly confronted with the duty to enforce
MIPA to circumstances that were not contemplated when MIPA was
enacted, specifically horizontal drilling in urban areas. The RRC has
rightfully determined that MIPA applies to situations where a small
unleased tract owner may be forced pooled into a MIPA unit in order
to protect correlative rights, prevent waste, and prevent the unnecessary drilling of wells. However, I believe the RRC has lost sight of the
Mar. 10, 2009), available at http://www.rrc.state.tx.us/meetings/ogpfd/ogpomipa/9-612
48.jmd.pdf (proposal for decision) [hereinafter Texas Steel "B" Proposal].
109. Id. at 5.
110. Id. at 2.
111. Id. at 10.
112. Id.
113. Id. at 14.
114. See Tex. R.R. Comm'n, Application of XTO Energy, Inc., Pursuant to the Mineral Interest Pooling Act for the Proposed Texas Steel "B" Pooled Unit, Newark, E.
(BarnettShale) Field, Tarrant County, Texas, Docket No. 09-0261248 (Oil & Gas Div.
Feb. 9, 2010), available at http://www.rrc.state.tx.us/meetingslogpfd/ogpomipa/9-612
48.jmd_000.pdf (final order granting application) [hereinafter Texas Steel "B" Final
Order].
115. Id. at 3-4.
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plain language of the statute and the true purpose of MIPA in applying the statute to horizontal wells in the Barnett Shale.
I would like to focus on four specific rulings by the Commissioners
regarding MIPA applications filed in the Barnett Shale that, in my
opinion, are not supported by the plain language of MIPA, and in fact,
are directly contrary to the intended objectives of MIPA. The four
issues are: (1) How should the unleased mineral owners' interests be
pooled in MIPA units? (2) What acreage can be pooled under MIPA?
(3) What is the size of a standard proration unit in the Barnett Shale?
and (4) Should multiple wells be permitted in a MIPA unit? This section will provide suggestions to the RRC regarding the above described issues and provide reasons why my suggestions will encourage
voluntary pooling, prevent the drilling of unnecessary wells, protect
correlative rights, or prevent waste.
A.

How Should the Unleased Mineral Owners' Interests Be
Pooled in MIPA Units?

MIPA does not expressly provide how each unleased mineral interest owner should be pooled once a MIPA unit is established. Section
102.017 states that each mineral interest owner must receive their fair
share of the production within the MIPA unit, but does not provide
guidance to the RRC as to how to determine each owner's fair
share.' 1 6 The RRC first determined each unleased mineral interest
owners's fair share within a MIPA unit in the Finley/East Side Unit
MIPA application.
In the Finley/East Side MIPA proposal for decision, the Examiners
relied on a treatise written by Ernest Smith and Jacqueline Weaver
which referenced how other states treated unleased mineral interest
owners when they were forced pooled."' In fact, the Examiners recommended that the unleased mineral interest owners should be
pooled as the unleased mineral interest owners are pooled with other
forced pooling statutes." 8 Thus, the unleased mineral interests would
be pooled as royalty interests (equal to the fair market royalty rate at
the time of the order) and as a working interest (equal to the difference of 100 percent and the royalty interest being pooled).119 For example, in the Finley/East Side MIPA proposal for decision, the
Examiners determined that the fair market royalty rate in the proposed unit was one-fifth royalty. Therefore, the Examiners recommended pooling the unleased mineral interests as one-fifth royalty
owners, to be paid immediately upon production, and four-fifths
working interest owners, with all production costs being deducted
116.
117.
118.
119.

§ 102.017 (West 2009).
Finley Proposal,supra note 52, at 3.
Id.
Id.
TEX. NAT. RES. CODE ANN.
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from the working interest.' 2 0 The Examiners further recommended
that because the risk of drilling a dry hole in the Barnett Shale was
minimal, the risk factor should be zero percent. 21 The Commissioners accepted the Examiners' recommendation, and have used the
same formula in each of the approved MIPA applications in the Barnett Shale.' 22
One problem with the method in which the Commissioners pooled
the unleased mineral interest owners in the Finley/East Side MIPA
unit is that MIPA was not tailored after other states that enacted true
forced pooling statutes. MIPA was enacted to encourage voluntary
pooling. To apply a provision enacted for a true forced pooling statute
to MIPA is erroneous and consequently has resulted in the exact opposite effect that the drafters of MIPA intended. The unleased mineral owners and their attorneys have rightfully concluded that they
will receive a greater interest in the pooled unit if they are forced
pooled, rather than entering into a voluntary pooling agreement. For
example, I attended a neighborhood meeting where the attorney of
the home owners association advised the unleased mineral owners not
to lease because, based on the method the RRC adopted to pool unleased mineral interest owners in the Finley/East Side MIPA unit, the
unleased mineral interest owners would receive a better bargain if
they were forced pooled. The consequences resulting from the RRC's
decision to adopt a provision from a true forced pooling statute and
apply it to MIPA is completely contrary to the purpose of MIPA-to
encourage interest owners to voluntarily agree on a pooled unit.
I strongly encourage the RRC to adopt a different method to determine each unleased mineral interest owner's fair share of production.
In my opinion, the unleased mineral owners should be given two options: (1) participate in the MIPA unit as a carried working interest
owner, without a risk penalty, or (2) lease to the operator with fair
market value terms and be treated as a royalty interest owner.
1. Option 1: The unleased mineral interest owner can
choose to be a carried working interest owner,
without a risk penalty.
The first option is to participate in the MIPA unit as a carried working interest owner. The operator would carry the unleased mineral interest owner's proportionate share of the production cost, and, when
the well reaches payout, the unleased mineral interest owner would be
paid its proportionate share of production. The carried working interest would not bear the risk of a dry hole or the risk of a well that does
not reach payout. However, I do agree with the RRC that the un120. Id. at 8-9.
121. Id.
122. See Finley Final Order, supra note 66, at 1-2.
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leased mineral interest owners should not be subject to a risk penalty.
The risk of drilling in the Barnett Shale is generally mechanical risk,
rather than a dry hole, and we must keep in mind that the unleased
mineral owners are unwilling participants, thus a risk penalty does not
seem fair and reasonable.12 3
2. Option 2: The unleased mineral interest owner can choose to
lease to the operator for fair market value terms and be
pooled as a royalty interest owner.
The second option the unleased mineral interest owner should have
is to enter into a lease with the operator that provides fair market
terms. If the unleased mineral interest owner would like to be paid
immediately upon production, free of production costs, rather than
waiting until the well reaches payout status, then the mineral interest
owner should enter into a lease with a fair and reasonable royalty
provision.
The unleased mineral interest owner's decision on which option to
choose would be dependent on whether the unleased mineral interest
owner believed that the well would produce more than the cost to drill
the well. If the unleased mineral interest owner believes that the well
will be a great producer and the profits will far exceed the cost to drill
the well, then it may be in the unleased mineral interest owner's best
interest to be treated as a carried working interest owner. However, if
the unleased mineral interest owner believes that the well will never
reach payout status, or that it will take too long to reach payout status,
then it may be in the unleased mineral interest owner's best interest to
enter into a lease and receive royalties regardless whether the well
reaches payout or not. If, for some reason, the unleased mineral interest owner does not choose an option, the default rule should be to
treat the unleased mineral interest owner as a carried working interest
owner.
Requiring one of these two options for unleased mineral interest
owners within MIPA units will encourage voluntary pooling amongst
all of the interest owners in the proposed unit. The mineral interest
owners will have the comfort that the offer to pool is as good, if not
better, than the options that will be provided to them if MIPA is invoked. Further, the operator will be encouraged to enter into voluntary pooling agreements with the unleased mineral interest owners
because the cost and time to obtain a MIPA order is burdensome and
uncertain. As long as the RRC continues to use the royalty and working interest formula, there will be more and more unleased mineral
interest owners in subdivisions, thus an increased need to apply for a
MIPA unit. The RRC must use any discretionary authority in applying
123. See Finley Amended Proposal,supra note 62, at 2.
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MIPA to encourage all interest owners to voluntarily pool to minimize
the need to invoke MIPA.
B. What Acreage Can Be Pooled Under MIPA?
Section 102.018 provides that the RRC "shall pool only the acreage
which at the time of its order reasonably appears to lie within the
productive limits of the reservoir."124 Based on the clear language of
Section 102.018, it seems clear that all tracts included in a MIPA unit
in the Barnett Shale must lie within the productive limits of the Barnett Shale. The phrase "productive limits" means that the acreage
that is included in the proposed MIPA unit must lie over the recognized field. The apparent purpose of this provision was to insure acreage that was not within the boundaries of the known reservoir would
not be included in a MIPA unit. The legislators wanted to protect
correlative rights, and including acreage that does not lie over a
known field would provide such tract owner with more than his fair
share of production while diluting the interest owners within the
MIPA unit that actually owned tracts within the reservoir.
In reviewing the many Barnett Shale MIPA applications, it appears
that instead of examining the "productive limits," the RRC has required all tracts to be capable of being "drained" by the proposed
well.125 For example, in the XTO/Rosen Heights application, the
RRC determined that a 7.66-acre tract should not be included in the
MIPA unit because the proposed well "will not drain" the 7.66-acre
tract, despite the fact that the 7.66-acre tract was within the productive
limits of the Barnett Shale.' 2 6 Additionally, in the XTO/Steel "B" application, the RRC amended the proposed unit to include only acreage that the RRC believed would "most likely be drained" by the

proposed wellbore.12 7

In addition to the narrow definition provided by the Commissioners, the Examiners have attempted to construe the term "productive
limits" even more narrowly than the Commissioners.' 2 8 The Examiners have recommended that all acreage within a MIPA unit shall be
"effectively and efficiently" drained by the proposed wellbore.12 9
Considering the plain language of Section 102.018, it is hard to imagine where the Examiners found the authority in MIPA to require the
acreage to be "effectively and efficiently" drained before being included in the MIPA unit. Fortunately, the Commissioners have not
124. TEX. NAT. RES. CODE ANN. § 102.018 (West 2009).
125. See Rosen Heights Final Order,supra note 74, at 1; Texas Steel "B" Final Order, supra note 114, at 2-3.
126. Rosen Heights Final Order, supra note 74, at 1.
127. Texas Steel "B" Final Order, supra note 114, at 2.
128. See Texas Steel "A" Proposal,supra note 92, at 12-14; Texas Steel "B" Proposal, supra note 108, at 10-12.
129. See Texas Steel "A" Proposal,supra note 92, at 13; Texas Steel "B" Proposal,
supra note 108, at 11.
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yet agreed with the Examiners' limited interpretation of MIPA and
have not included such limitation in an order. 13 0
MIPA does not provide any limitations in the statute based on
drainage or the likelihood that a proposed well would drain all tracts
within the MIPA unit, rather the statute only requires the tracts to lie
within the productive limits of the Barnett Shale. 31 The legislators
had no reason to include any limitations based on drainage because
MIPA limits the size of MIPA units to the size of standard proration
units, which are established by the RRC based on appropriate drainage within the particular field. I suggest that the RRC apply the plain
language of MIPA to determine what acreage can be included in a
MIPA unit. Consequently, if the acreage lies within the productive
limits of the Barnett Shale, then the acreage should be permitted to be
included in the MIPA unit. The size of the MIPA unit may be regulated based on the size of a standard proration unit (i.e., drainage),
but the acreage that should be included within the boundaries of the
proposed unit should not be based on the ability of the wellbore to
drain all tracts effectively.
C.

What Is the Size of a Standard Proration Unit in the
Barnett Shale?

Section 102.011 provides that if the applicant satisfies all requirements under MIPA, the RRC shall create a unit "containing the approximate acreage of the proration unit, which shall in no event
exceed 160 acres for an oil well or 640 acres for a gas well plus ten
percent tolerance." 13 2 The legislators assumed, and rightfully so, that
a standard proration unit would equal the amount of acreage that
could be drained by a well located within the proposed proration unit.
Thus, as discussed above, the legislators did not need to address the
requirement of a wellbore draining all tracts within a MIPA unit. The
intent of the legislators seems clear when trying to determine what
size MIPA unit the RRC should create upon a successful application-does the proposed MIPA unit contain the approximate acreage
of a standard proration unit? If yes, then it satisfies the requirement
stated in Section 102.011.
One problem the RRC has been confronted with regarding MIPA
applications in the Barnett Shale is the actual field rules themselves.
The Barnett Shale field rules state that a proration unit for a vertical
well is 320 acres plus ten percent tolerance, but the field rules also
Rule 86, a permissible
include optional twenty-acre proration units.
130. See Texas Steel "A" Final Order, supra note 104, at 1; Texas Steel "B" Final
Order, supra note 114, at 2.
131. TEX. NAT. RES. CODE ANN. § 102.018 (West 2009).
132. TEX. NAT. RES. CODE ANN. § 102.011 (West 2009).

133. Oil and Gas Field Rules for the Newark, East (Barnett Shale), Field Number
65280200, available at http://webapps.rrc.state.tx.us/DP/fieldSelectAction.do.
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rule which provides that additional acreage may be included in a proration unit established for a horizontal well based on the length of the
horizontal wellbore, further complicates the "standard proration unit"
issue.134 Rule 86 assumes that the longer the horizontal wellbore the
more acreage that will be drained, thus the need for a larger proration
unit exists. 3 s The RRC spent countless hours reviewing the effect of
horizontal drilling and determined that Rule 86 was necessary to protect correlative rights and prevent waste and was the most reasonable
way to determine the size of a proration unit for horizontal wells. 136
Unfortunately, the RRC seems to have lost sight of Rule 86 in establishing MIPA units for horizontal wells.
In the XTO/Rosen Heights MIPA application, the RRC approved a
254.52-acre unit for a 4,320-foot proposed horizontal well."' Rather
than determining what a standard proration unit was for the proposed
wellbore, it appears the RRC concentrated on whether such proposed
wellbore would drain the entire unit. 3 s The Commissioner's order
did not address the size of a standard proration unit in the Barnett
Shale, but based on the order it appears the Commissioners believed
that 254.52 acres for the proposed horizontal wellbore was within the
limits of a standard proration unit in the Barnett Shale. In the XTO/
Steel "B" MIPA application, XTO applied for a MIPA unit approximately 270.88 acres. 13 9 In the proposal for decision the Examiners
indicated that "the standard drilling and proration unit for the Newark East (Barnett Shale) Field is 320 acres."14 0 Furthermore, based on
the precedent set in XTO/Rosen Heights, it appeared as if the size of
the proration unit would not be an issue. However, the Examiners and
Commissioners determined that the size of the proposed proration
unit was too large, and in fact, the Commissioners amended the size of
the proposed proration unit to equal 500 feet around the horizontal
wellbore.141 It appears that the Commissioners amended the size of
the proposed proration unit based on the assumption that the horizontal wellbore could effectively drain 500 feet on all sides of the horizontal wellbore.' 42
134. 16 TEX. ADMIN. CODE § 3.86(d) (2010) (Tex. R.R. Comm'n, Horizontal
Drainhole Wells).
135. Whitworth, Flip, HorizontalDrillingin the Barnett Shale-Newark Field'sSpecial Rules, Rule 37 and Permitting Issues, Interpretation of Retained Acreage/Continuous Development and Pooling Clauses in Leases, Oil & Gas Regulation In Texas
Presented by Scott, Douglass & McConnico, L.L.P., May 11, 2007, at 3.
136. See § 3.86(d).
137. Rosen Heights Final Order, supra note 74, at 2.
138. See id. at 1.
139. Texas Steel "B" Proposal,supra note 108, at 1.
140. Id. at 6.
141. Texas Steel "B" Final Order, supra note 114, at 1.
142. Texas Steel "B" Proposal,supra note 108, at 11-12.
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MIPA is very clear in requiring the size of a MIPA unit to equal the
size of a standard proration unit in the applicable field.143 The RRC
can easily apply the MIPA statute accurately by determining what a
standard proration unit is in the Barnett Shale by using the current
field rules and Rule 86, which was developed to account for reasonable drainage of a horizontal plus the additional acreage permitted
under Rule 86, or 320 acres, plus the additional acreage permitted
under Rule 86. Despite the three options, the option that best satisfies the purpose of MIPA is the third option-twenty acres plus the
additional acreage permitted under Rule 86 because the size of such a
unit will protect correlative rights, prevent waste, and prevent the
drilling of unnecessary wells.
Although 320 acres is an appropriate amount of acreage to begin
with because of the field rules, starting with the optional twenty-acre
proration units is fairer when forcing smaller tracts to be pooled in a
MIPA unit. Regardless of the amount of acreage to begin the determination, it only makes sense to utilize the one rule designed for determining acreage within a proration unit for horizontal wells, and
that is Rule 86. The RRC should also be comfortable that if all tracts
lie within the Barnett Shale formation, then all of the acres in a proration unit based on twenty acres, plus the additional acreage permitted
under Rule 86, will be adequately drained based on the research invested in establishing Rule 86.
Concluding that a standard proration unit in the Barnett Shale for
horizontal wells is twenty acres, plus the additional acreage permitted
under Rule 86, would protect the correlative rights of all parties
within the MIPA unit and prevent the unnecessary drilling of wells.
The RRC should attempt to protect the correlative rights of three interest owners within each MIPA unit: (1) the unleased mineral owners, (2) the royalty owners, and (3) the working interest owners.
Although balancing these three interest owners' rights may be difficult, the RRC must apply MIPA in a manner that is best for all three.
By determining that a standard proration unit for a horizontal well in
the Barnett Shale is twenty acres, plus the additional acreage permitted under Rule 86, the RRC will protect the correlative rights of the
unleased mineral interest owners because it insures that each unleased
mineral interest owner is participating in their fair share of production. Using the optional field rules of twenty-acre proration units,
rather than 320 acres, will insure that the unleased mineral interest
owner is not diluted by acreage that is incapable of being drained by
the horizontal well. The amount of acreage to add to the optional
twenty-acre proration units should depend on the length of the horizontal wellbore as already established by Rule 86. Likewise, the
twenty acres plus the additional acreage permitted under Rule 86
143. TEX. NAT. RES. CODE ANN.
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formula will also protect the royalty and working interest owners' correlative rights and insure that there is sufficient acreage within the
pooled unit to obtain adequate allowables if, and when, the Barnett
Shale is subject to allowables.
The twenty acres plus the additional acreage permitted under the
Rule 86 formula may also prevent the unnecessary drilling of wells. In
a field that requires 330-feet spacing between lease lines or unit lines,
creating units smaller than what is capable of being drained by the
proposed wellbore may lead to physical waste. For example, if twenty
acres plus Rule 86 would provide for a 240-acre unit, then it should be
determined that one well will drain the acreage within the 240 acres.
However, if the RRC determines that only ninety acres may be effectively drained, and creates a ninety-acre pooled unit, then the working
interest owner of the remaining 150 acres would be required to drill
an additional well, despite the well on the MIPA unit draining the
remaining 150 acres. The RRC must trust that their adoption of Rule
86 provides a sufficient formula to determine how many acres are being drained and should create a pooled unit based on this concept to
prevent the working interest owner from drilling unnecessary wells.
One example illustrating the difference between adopting the rule
that a standard proration unit should be twenty acres plus the additional acreage permitted under Rule 86 and the RRC's latest conclusion that a MIPA unit should be 500 feet surrounding a horizontal
wellbore can be demonstrated by using the XTO/Steel "B" proposed
wellbore. The XTO/Steel "B" proposed horizontal wellbore was 3,118
feet.14 4 The Commissioners determined that the MIPA unit for the
XTO/Steel "B" well should be 500 feet on all sides of the wellbore,
which is approximately 94.5 acres. 4 5 If the RRC would have used the
twenty acres plus the additional acreage permitted under Rule 86
formula the amount of acres in the MIPA unit would have been 180
acres, which is less than the proposed MIPA unit but greater than the
unit created.
Another example of the formula expressed herein is the XTO/Rosen Heights unit. The proposed wellbore for the XTO/Rosen Heights
MIPA unit was 4,320 feet. 14 6 Using the twenty acres plus Rule 86
formula would create a MIPA unit of 260 acres. Interestingly enough,
the MIPA unit that was approved was 254.52 acres, 47 which is consistent with the formula proposed herein.
I believe the twenty acres plus the additional acreage permitted
under the Rule 86 formula in determining a standard proration unit in
the Barnett Shale for MIPA purposes is a fair balancing of interests,
which can be applied under the current MIPA while protecting the
144.
145.
146.
147.

Texas Steel "B" Proposal,supra note 108, at 7.
Texas Steel "B" Final Order, supra note 114, at 2.
Rosen Heights Proposal,supra note 67, at 2.
Rosen Heights Final Order, supra note 74, at 2.
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interest owners within the MIPA unit and promoting the objectives of
MIPA. However, no matter which option the RRC chooses to use to
determine what size a standard proration unit is in the Barnett Shale
for MIPA purposes, I strongly submit to the RRC that 500 feet surrounding a horizontal wellbore is not the proper formula, and in fact,
may have the opposite results that MIPA intended.
D.

Should the RRC Permit Multiple Wells to Be Drilled
Within a MIPA Unit?

MIPA provides that a forced pooled unit shall be limited to a proposed or existing proration unit. 148 A proration unit is limited to a
single wellbore, thus I believe the statute requires a MIPA unit to be
created based on a single wellbore.149 However, MIPA does not address whether multiple wells can be drilled in the MIPA unit after the
unit is established. In analyzing how the RRC has treated the Barnett
Shale MIPA applications, there are implications in the proposal for
decisions and the orders that seem to suggest that the RRC intends to
prohibit drilling multiple wells within established MIPA units. I do not
believe that prohibiting additional wells to be drilled within a MIPA
unit is in the best interest of any of the interest owners in the MIPA
unit, nor does it satisfy the objectives of protecting correlative rights
and preventing waste as required by MIPA.
In the Finley and the XTO/Steel "B" MIPA orders, a provision
stated that the MIPA unit was established for and limited to the Barnett Shale.so The orders did not expressly provide authorization to
drill multiple wells within the MIPA unit nor provided restrictions on
drilling multiple wells.15 1 However, in the XTO/Rosen Heights MIPA
order, the commission adopted a new provision which provides that
the MIPA unit is established for and limited to the proposed
wellbore. 152 Although the intentions of the RRC are unclear, it is arguably an attempt to restrict additional wells from being drilled within
the boundaries of the MIPA unit.
The intent of the Examiners in prohibiting additional wellbores being drilled within an existing MIPA unit is evident in reviewing the
proposal for decisions in the XTO/Steel "A" and the XTO/Steel "B"
MIPA applications. 5 The Examiners claimed that a MIPA unit
should only be established for a single well that effectively and effi148. § 102.011.
149. See 16 TEX. ADMIN. CODE § 3.40(c) (2010) (Tex. R.R. Comm'n, Assignment of
Acreage to Pooled Development and Proration Units).
150. Finley Final Order,supra note 66, at 1-2.
151. See id. at 2.
152. Rosen Heights Final Order, supra note 74, at 2.
153. Texas Steel "A" Proposal, supra note 92, at 14-15; Texas Steel "B" Proposal,
supra note 108, at 12-13.
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ciently drains the entire MIPA unit.154 The Examiners recommended
denying the proposed unit because they believed the operator was intending to drill multiple wells within the proposed unit.' 5 Although
the Examiners recognize their duty to protect correlative rights, prevent the drilling of unnecessary wells, and prevent waste, the Examiners have not offered any evidence to suggest that prohibiting the
drilling of multiple wells within an established MIPA unit would satisfy these MIPA objectives. On the contrary, I believe that prohibiting
additional wells to be drilled within MIPA units will have the exact
opposite effect the drafters of MIPA had intended by not protecting
correlative rights and not preventing waste.
To prohibit the drilling of multiple wells within a MIPA unit will not
protect the correlative rights of any of the interest owners within the
MIPA unit. Each interest owner should be entitled to a fair share of
the minerals under the entire MIPA unit. It is possible that limiting
the MIPA unit to one well will not enable the interest owners to obtain their fair share of the minerals under the unit. The fact that each
tract is capable of being drained by a single well is not conclusive evidence that the well is producing the fair share of minerals under the
unit.
Depending on geological factors within the formation, it may be
best to drill additional wells to access more minerals through the
dense formation. Furthermore, advances in technology may allow oil
and gas companies to produce more minerals within a smaller area by
drilling wells closer together or even stacked upon one another.
Prohibiting additional wells from being drilled within an existing
MIPA unit may ultimately limit the amount of minerals that are produced from a MIPA unit and result in each owner obtaining less than
a fair share of the minerals.
Prohibiting the drilling of multiple wells within a MIPA unit may
also cause physical waste-one of the primary concerns the drafters
had when they established MIPA. Physical waste occurs when existing
minerals are unobtainable. If multiple wells are needed within an
area to fully develop the minerals under the area, then prohibiting the
multiple wells will lead to the inability to properly produce the minerals under the area. Once a MIPA unit is formed, the oil and gas company should have the right to operate the unit as a reasonable prudent
operator. Thus, if a reasonable prudent operator would drill multiple
wells to exploit more minerals under the unit, then the operator of the
MIPA unit should also have the same right.
It appears the Examiners believe that if two or more wells are
drilled in the MIPA unit, then the operators would be drilling unnec154. Texas Steel
supra note 108, at
155. Texas Steel
supra note 108, at

"A" Proposal,supra note 92, at 14-15; Texas Steel "B" Proposal,
12-13.
"A" Proposal,supra note 92, at 14-15; Texas Steel "B" Proposal,
12-13.
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essary wells because the initial well should have been able to drain the
entire unit.1 56 The Examiners' rationale is flawed. As stated earlier,
the Barnett Shale formation is a dense formation that may require
several wells to be drilled in a small area to access the majority of the
minerals underlying a small area. Wells may need to be drilled at different depths to access all of the minerals within the formation. Simply because an operator would drill additional wells within a single
unit, does not mean that the additional wells are unnecessary. It also
appears that the Examiners have linked their discussions of multiple
wells within a MIPA unit to their self-created MIPA requirement
which requires each well to "effectively and efficiently" drain the entire unit.'5 7 I agree that a single well should be able to reasonably
drain the tracts within the proposed unit, but such requirement has
already been addressed by requiring the size of the MIPA unit to be
limited to the standard proration unit and within the productive limits
of the Barnett Shale as discussed earlier in this Article. Furthermore,
to prevent physical waste, if additional wells within the same unit will
produce minerals that would otherwise not be produced, the RRC
should encourage operators to drill the additional wells rather than
prohibit them.
The Examiners have also failed to address the harm in permitting
the oil and gas company to drill additional wells within an existing
MIPA unit. Everyone in the unit will participate in every well, and the
unleased working interest owners will bear no risk for drilling any of
the wells. The royalty interest owners and the unleased mineral interest owners would only benefit from the drilling of additional wells
within the MIPA unit. Because drilling additional wells within a
MIPA unit would protect correlative rights of all interest owners
within the unit, prevent physical waste, and would not harm any interest owners in the MIPA unit, I strongly encourage the RRC to reevaluate its position on additional wells within existing MIPA units
and instead promote the drilling of multiple wells if a reasonably prudent operator would drill such wells within the established MIPA unit.
VI. CONCLUSION
Although MIPA was likely drafted without the contemplation of
horizontal drilling, the plain language of the statute can effectively be
applied to proposed units that include horizontal wells. However, to
effectively apply MIPA to horizontal drilling, the RRC must insure its
recommendations and orders encourage voluntary pooling, protect
the correlative rights of all interest owners within proposed MIPA
units, prevent waste, and prevent the unnecessary drilling of wells.
156. See Texas Steel
sal, supra note 108, at
157. See Texas Steel
sal, supra note 108, at

"A" Proposal,supra note 92, at 14-15; Texas Steel "B" Propo12-13.
"A" Proposal,supra note 92, at 14-15; Texas Steel "B" Propo12-13.
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The RRC should require the unleased mineral interest owner to be
pooled as a carried working interest owner without a risk penalty, or
as a royalty owner, but not the combination of both. The current
pooling of unleased mineral owners in MIPA units for horizontal wells
does not encourage voluntary pooling. The RRC can reduce the need
to invoke MIPA by encouraging all parties to enter into a voluntary
pooling agreement by allowing the unleased mineral interest owner to
be treated as a carried working interest owner, without a risk penalty,
or as a royalty owner.
I suggest that the RRC apply the plain language of the statute in
determining what acreage can be pooled in a MIPA unit in the Barnett Shale. The RRC should require all acreage to lie within the productive limits of the Barnett Shale and limit the size of the MIPA unit
to a standard proration unit, which should be defined as twenty acres
plus the additional acreage permitted under Rule 86. Limiting the
size of the MIPA unit to twenty acres plus the additional acreage permitted under Rule 86 will protect the correlative rights of all parties,
prevent waste, and could prevent the drilling of unnecessary wells.
I also recommend that the RRC encourage the drilling of additional
wells within existing MIPA units, rather than prohibiting additional
wells, if a reasonable prudent operator would drill the additional
wells. In a dense formation, such as the Barnett Shale, it may be necessary to drill multiple wells within a small area to prevent physical
waste. Furthermore, it is in all of the interest owners' best interest to
permit multiple wells in existing MIPA units. Until the legislators act
to create a statute that specifically addresses forced pooling of units
attributable to horizontal wells, the RRC must enforce MIPA in a
manner that is consistent with the intentions of the statute. The recommendations provided in this Article maintain the integrity of the
plain language of the statute while preserving the purpose and intentions of MIPA.
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